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DETAILED ACTION 

Claims 1-4, 6-9, 11-14, and 16-21 are currently presented 
and have been examined. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, 
including the fee set forth in 37 CFR 1.17(e), was filed in this 
application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicants submission filed on 25 
January 2 007 has been entered. 

Response to Arguments 

Applicant's arguments filed 25 January 2007 have been fully 
considered but they are not persuasive. 

The Applicant argues that Miller does not teach or suggest 
a speed indication signal that comprises an indicated speed of 
transmission representing a maximum transmission rate to be used 
in transmitting a specified data item. The Examiner respectfully 
submits that this argument is not persuasive in view of the 
teachings of Miller. 

Miller expressly discloses: 
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"In accordance with a sixth broad aspect of the invention, 
there is provided a method of transferring data from a first 
data processing platform to a second data processing platform, 
which is communicatively coupled to the first data processing 
platform, comprising the steps of: specifying, by the second 
data processing platform, a transfer unit size; and 
transferring, by the first data processing platform, the data in 
successive blocks which have a size less than or substantially 
equal to the specified transfer unit size and which are 
transmitted less than or substantially at a predetermined rate . " 
(column 3, lines 49-58) 

"Network congestion is limited by regulating the data 
transfer based on a rate-control parameter . In order to 
accommodate widely varying capabilities of clients, the 
requesting client specifies the maximum PDU size and PDU rate in 
the data request ." (column 4, lines 25-29) 

"A request for one or many files, in whole or in part, is 
sent from a particular client 14 to the server 12. The request 
is identified by a client-unique transaction ID. The request 
specifies not only the file(s) to be downloaded, but also 
includes information that tells the server 12 how the file is to 
be delivered . This includes the maximum size of an individual 
data packet and the maximum rate at which the packets can be 
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processed . This is to accommodate a wide range of client 
configurations. The server 12, upon receiving a request, may- 
further reduce the size and rate of data packets that will be 
used for the transfer, depending on the current loads of both 
the server 12 and the network 10. The server 12 then schedules 
the request and begins transmitting sequential data packets, 
containing the client-unique transaction ID, at the appropriate 
rate." (column 5, lines 35-49) 

At least in view of these teachings, Miller clearly 
discloses a speed indication signal that comprises an indicated 
speed of transmission representing a maximum transmission rate 
to be used in transmitting a specified data item. 

The Applicant further argues that Miller fails to teach or 
suggest transmitting the specified data item from the server to 
the requesting computer wherein the transmitting comprising 
limiting, by the server, an average rate of transmission while 
sending at least a portion of the specified data item across a 
data link from the server to the requesting computer to be not 
greater than the maximum transmission rate indicated within the 
speed indication signal- received from the requesting computer. 
Again, in view of the teachings of Miller, the Examiner submits 
that the Applicant's arguments are unpersuasive . 
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In addition to the above disclosures, Miller further 
discloses : 

"It is acceptable for the server 12 to service a download 
at a lower rate than requested , and this may occur during 
periods of overload, but care must be taken that the inter-PDU 
delay for a particular download is never less than the client 
specified time ." (column 11, lines 61-65) 

Therefore, Miller clearly discloses this limitation. 

Regarding claims 2, 7, and 12, the Applicant argues that 
Miller fails to teach or suggest determining at the server in 
response to receiving the speed indication signal a block size 
and a period based on at least the indicated speed of 
transmission wherein the period is longer than the period 
required to transmit the block size at the data rate of the data 
link. The Examiner respectfully does not agree. First, the 
limitation regarding the period merely recites that the period 
never exceeds the capacity of the data link. As shown above, 
Miller clearly discloses this limitation. Further, such a 
limitation is inherent within the teachings of Miller and as is 
known in the prior art since the period cannot be any shorter 
than the capacity of the data link in ANY case. Any such 
situation wherein period is shorter than the period required to 
transmit the block size at the data rate of the data link would 
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exceed the capacity of the data link which is impossible in a 
conventional data transmission system . Therefore, Miller also 
inherently discloses this limitation. 

The Applicant further argues that the "delay" as described 
in Miller is not the same as the "period" as claimed. The 
Applicant asserts that "Miller never discusses the time required 
to send the data packets" (page 11 of the currently filed 
response) . The Examiner traverses this assertion. As is known to 
those of ordinary skill, when a packet is sent, there is some 
period of time between sending of the next data packet which is 
described in Miller as being the "delay" between sending of 
packets. However, it is also inherent that there is some period 
of time from when the server sends the packet to when the client 
receives the packet. This concept is well known in the art as 
the "latency" or "lag" of the network. While Miller does not 
expressly disclose and/or discuss the concept of "lag", Miller 
does discuss "network congestion" throughout the disclosure. The 
Applicant corroborates these statements by remarking that "The 
'period' of the presently claimed invention corresponds to the 
'delay' of Miller and the time required to send the data packet 
with the specified size." (page 11) Therefore, the Applicant's 
recited "period" is the "delay" of Miller plus the inherent lag 
of the network as admitted by the Applicant. As explained, this 
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"period" is inherently taught in Miller. The rate at which the 
requesting computer or client receives such data is the. real 
requested data rate that the client receives the data which 
includes any network congestion time period or "lag" of the 
network. 

The Examiner asserts that such "latency" or "lag" 
inherently exists in any and all conventional network data 
transmission systems. If the Applicant traverses the Examiner's 
assertion, the Examiner will produce substantial evidence 
supporting this assertion. 

Therefore, the Examiner submits that, in view of the 
teachings of Miller and the knowledge of one of ordinary skill 
in the art, Miller inherently discloses the Applicant's claimed 
"period" . 

The Applicant argues that Miller fails to teach or suggest 
adjusting the average rate of transmission while continuing the 
transmitting the specified data item. This argument is moot in 
view of the new grounds of rejection. 

Claim Rejections - 35 USC § _102 

The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(e) the invention was described in (1) an application for patent, published 
under section 122(b), by another filed in the United States before the 
invention by the applicant for patent or (2) a patent granted on an 
application for patent by another filed in the United States before the 
invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the 
effects for purposes of this subsection of an application filed in the 
United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English 
language . 

Claims 1-2, 4, 6-7, 9, 11-12, 14, and 16-18 are rejected 
under 35 U.S.C. 102(e) as being anticipated by US Patent 6 014 
707 A to Miller et al . 

Regarding claim 1, Miller discloses a communication method 
for limiting transmission rate of data being transmitted from a 
server to a requesting computer (referred to within Miller as 
"client"), said method comprising steps of: 

receiving, at a server from a requesting computer, a 
request for a specified data item ( "DownloadStart" message; see 
column 7, lines 4-34 of Miller), the specified data item to be 
delivered in its entirety prior to being accessed by the 
requesting computer; 

receiving, at the server from the requesting computer, in 
conjunction with receiving the request for the specified data 
item, a speed indication signal ("delay" field within the 
"DownloadStart" message; column 7, lines 28-29) that comprises 



an indicated speed of transmission specifying a maximum 
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transmission rate to be used in transmitting the specified data 
item from the server to the requesting computer; and 

transmitting the specified data item from the server to the 
requesting computer, the transmitting comprising limiting, by 
the server, an average rate of transmission while sending at 
least a portion of the specified data item across a data link 
from the server to the requesting computer to be not greater 
than the maximum transmission rate represented within the speed 
indication signal received from the requesting computer, wherein 
the maximum transmission rate is less than the data rate of the 
data link and less than the data rate capacity of the requesting 
computer, (column 2, lines 32-41; column 2, line 63-column 3, 
line 1; column 5, lines 34-50; column 8, lines 6-21; column 11, 
lines 61-65) 

Regarding claim 2, Miller discloses a communication method 
according to claim 1 in which the transmitting step comprises 
substeps of : 

determining, at the server in response to receiving the 
speed indication signal, a block size based at least on the 
indicated speed of transmission; determining, at the server in 
response to receiving the speed indication signal, a period 
based at least on the indicated speed of transmission, wherein 
the period is longer than the period required to transmit the 
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block size at the data rate of the data link; and transmitting, 
from the server in response to receiving the speed indication 
signal, a plurality of blocks of data, each of the blocks having 
the block size and being transmitted at intervals substantially 
equal to the period, (column 10, lines 24-36; column 10, line 
53-column 11, line 9) 

Regarding claim 4, Miller discloses a communication method 
according to claim 1 further comprising steps of reading the 
specified data item from a memory associated with the server, 
(column 9, line 56-column 10, line 11) 

Claims 6-7, 9, 11-12, and 14 are also rejected since claims 
6-7 and 9 recite a communication system and claims 11-12 and 14 
recite a computer readable medium that contain substantially the 
same limitations as recited in claims 1-2 and 4 respectively. 

Regarding claim 16, Miller discloses the method according 
to claim 1, wherein the indicated speed is not related to a 
speed that is associated with the specific data item. ("Maximum 
rate at which packets can be processed"; column 5, lines 34-49, 
specifically lines 41-42) 

Claims 17 and 18 are also rejected since these claims 
recite substantially the same limitations as recited in claim 
16. 
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Regarding claim 20, Miller discloses the method according 
to claim 1, wherein the maximum transmission rate comprises a 
specification of a maximum data transmission rate, (column 2, 
lines 32-41; column 2, line 63-column 3, line 1; column 5, lines 
34-50; column 8, lines 6-21; column 11, lines 61-65) 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may hot be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere 
Co., 383 U.S. 1, 148 USPQ 459 (1966), that are applied for 
establishing a background for determining obviousness under 3 5 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and 
the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent 
art . 

4. Considering objective evidence present in the 
application indicating obviousness or nonobviousness . 

This application currently names joint inventors. In 

considering patentability of the claims under 35 U.S.C. 103(a), 
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the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered 
therein were made absent any evidence to the contrary. 
Applicant is advised of the obligation under 37 CFR 1.56 to 
point out the inventor and invention dates of each claim that 
was not commonly owned at the time a later invention was made in 
order for the examiner to consider the applicability of 35 
U.S.C. 103(c) and potential 35 U.S. C. 102(e), (f) or (g) prior 
art under 35 U.S.C. 103(a). 

Claims 3, 8, 13 , and 21 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Miller in view of US Patent 5,991,810 
to Shapiro et al . 

Regarding claim 3, Miller discloses a communication method 
according to claim 1 . 

Miller does not disclose wherein the method further 
comprises the steps of accessing a remote computer indicated in 
an address included in the request, wherein the remote computer 
is not one of the server and the requesting computer and 
receiving, at the server, the specified data item from the 
remote computer, however, Shapiro does disclose these 
limitations (column 1, lines 25-44). 

It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to combine the teachings 
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of these references since Shapiro discloses that using a server 
to access a remote computer to receive a specified data item 
allows the server to process a requesting computer's request for 
specified data items without the requesting computer having to 
make a specific connection to the remote computer (column 1, 
lines 30-33) . In view of these specific advantages and that the 
references are directed to sending specified data items to a 
requesting computer, one of ordinary skill would have been 
motivated to combine these references and would have considered 
them to be analogous to one another based on their related 
fields of endeavor, which would lead one of ordinary skill to 
reasonably expect a successful combination of the teachings. 

Claims 8 and 13 are also rejected since these claims recite 
substantially the same limitations as recited in claim 3. 

Regarding claim 21, Miller and Shapiro disclose the method 
according to claim 3. 

Miller and Shapiro do not expressly disclose wherein the 
server is a dialup server, however, the Applicant admits that 
the use of a dialup server is within the knowledge of one of 
ordinary skill in the art by its use by Internet service 
providers and that the dialup server is used in interactions 
with a client (see page 2 of the specification) . This knowledge 
of one of ordinary skill in the art regarding dialup servers 
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would have suggested to one of ordinary skill in the art to 
modify the teachings of Miller and Shapiro to use a dialup 
server in place of the servers disclosed in Miller and Shapiro. 
Therefore, it would have been obvious to one of ordinary skill 
to achieve the claimed invention. 

Claim 19 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Miller in view of US Patent 5,167,035 to Mann 
et al . 

Regarding claim 19, Miller discloses the method according 
to claim 1, further comprising: 

receiving at the server, from the requesting computer, a 
new speed indication signal contains a new indicated speed, the 
new speed indication signal being received subsequently to the 
receiving the request; and adjusting, in response to receiving 
the new speed indication signal, the average rate of 
transmission to be not greater than the new indicated speed 
contained within the new speed indication signal, wherein the 
new indicated speed is less than the data rate of the data link 
and less than the data rate capacity of the requesting computer, 
(column 6, lines 4-8; see also references as shown in claim 1) 

Miller does not expressly disclose receiving the new speed 
indication signal during the transmitting the specified data 
item and adjusting the average rate of transmission while 
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continuing the transmitting of the specified data item, however, 
Mann does disclose this limitation (column 5, line 53-column 6, 
line 27, specifically column 5, line 9-21) 

It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to combine the teachings 
of these references since Mann discloses that using a new speed 
indication signal during the transmission of a specified data 
item allows the rate at which the data is sent to be dynamically 
altered to accommodate the dynamics of the data link (column 6, 
lines 22-27) . In view of these specific advantages and that the 
references are directed to using speed indication signals to set 
the rate at which data is sent between a client and a server, 
one of ordinary skill would have been motivated to combine these 
references and would have considered them to be analogous to one 
another based on their related fields of endeavor, which would 
lead one of ordinary skill to reasonably expect a successful 
combination of the teachings. 

Conclusion 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to George C. 
Neurauter, Jr. whose telephone number is 571-272-3918. The 
examiner can normally be reached on Monday-Friday 9am-5 :30pm. 
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If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, David Wiley, can be 
reached on 571-272-3923. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300 . 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . If you would 
like assistance from a USPT0 Customer Service Representative or 
access to the automated information system, call 80J 
(IN USA OR CANADA) or 571-272-1000. 




fge/C. Neurauter, Jr. 
Patent Examiner 
Art Unit 2143 



